
 
 
 
 
 
 
 
 
 
 
 

 

 

 

 

 

 

 

 

3 December 2018 

Sabina Miller 

Director Industry and Infrastructure Policy 
NSW Department of Planning and Environment  

GPO Box 39 
Sydney NSW 2001 

Dear Ms Miller  

Three Ports SEPP amendments - Submission 

Elton Consulting write on behalf of Orora Ltd (Orora) in relation to the proposed changes to the 

State Environmental Planning Policy (Three Ports) 2013 (Three Ports SEPP).  

We have examined the documentation provided on the Department of Planning and 

Environments’ (DPE) website, including the Explanation of Intended Effect (EIE) dated 

September 2018, and wish to make a submission in relation to the proposed amendments put 

forward, detailed as follows; 

1. Proposal to include land near Wentworth Avenue, Botany in 
the Three Ports SEPP 

It is proposed to rezone an area of land near Wentworth Avenue, Botany (Fig 1 below). The 

combine area of the subject lots is 10.5ha and is currently zoned IN2 Light Industrial under the 

Botany Bay Local Environmental Plan 2013 (BBLEP 2013). The EIE proposes to include this land 

in the Three Ports SEPP and rezone it as IN1 General Industrial.  

It is acknowledged and appreciated that the aim of the expansion of the land pertaining to the 

Three Ports SEPP is to ensure land around Sydney Port is maintained for port-related and 

industrial uses. Including this land under the Three Ports SEPP will ensure greater certainty 

about the future industrial use of this land and protect it from fragmentation and alternative 

development pressure.  

It is considered that this objective can be achieved without rezoning the land from IN2 Light 

Industrial to IN1 General Industrial. 
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Figure 1 Subject land cross hatched in red 

 

Source: EIE, DPE September 2018 

Orora currently occupy and operate a cartons business at 2-6 Moore Street Botany, within the 

area nominated to be rezoned and included in the Three Ports SEPP. The Cartons business is a 

form of Warehouse or distribution centre, permissible in the current IN2 Light Industrial zone.  

Although no concerns are raised (in theory) relating to the inclusion of land within the Three 

Ports SEPP, there are reservations regarding the proposed rezoning from IN2 light Industrial to 

IN1 General Industrial.  

Fundamentally, the proposed rezoning would allow more intensive industrial land uses in the 

vicinity than those land uses currently permitted with consent in the IN2 Light Industrial zoning 

under the BBLEP 2013, as demonstrated in Table 1 below:  

Table 1 Land use comparison table – Three Ports SEPP and BBLEP 2013 

Three Ports SEPP Botany Bay LEP 2013 

IN1 General Industrial  IN2 Light Industrial  

Boat building and repair facilities, Business 
Premises, Depots, Food and drink premises, 

Freight transport facilities, General industries, 

Jetties, Light industries (other than artisan food 
and drink industries), Neighbourhood shops, 

Office premises, Roads, Signage, Truck depots, 
Vehicle body repair, Workshops, Vehicle repair 

stations, Warehouse or distribution centres, 

Waste or resource management facilities 

Depots, Garden centres, Hardware and 
building supplies, Industrial training facilities, 

Light industries, Neighbourhood shops, Places 

of public worship, Roads, Timber yards, 

Warehouse or distribution centres 

Any other item not specified in item 2 or 
4 thus excluding uses such as: general 

industries, truck depots and waste disposal 

facilities 

Such uses permissible in the IN1 General Industrial zone include waste management facilities 

and truck depots. The application of more intensified industrial zoning would have a detrimental 

impact on the operations of the current business, including but not limited to increase in noise 

and vibration, fumes and odour, increase in traffic volumes and reduction in surrounding air 

quality which will create hazards for staff, customers, as well as impact on stock hygiene.  
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There would also be significant impacts to the surrounding residential interface in the vicinity, 

where the IN2 Light Industrial zoning effectively provides a buffer from the more intensive 

industrial uses associated with the IN1 General Industrial zone to reduce amenity impacts. 

Accordingly, the proposal to include the land in the Three Ports SEPP is supported, however it is 

recommended that IN2 Light Industrial be included in the Three Ports SEPP (where it is 

currently absent) with the permissible uses under the BBLEP 2013 translated across.  

 

2. Protecting land at Port Botany for freight and container uses 

Four different options have been put forward for consideration in the EIE with the objective of 

protecting land within the Three Ports SEPP area for “Port related uses “. These options include: 

» Option 1 Heads of Consideration Provisions; 

» Option 2: Introduce a Minimum 2ha Lot Size for Certain Land zoned IN1 General Industrial; 

» Option 3: Restricting Uses in Zone IN1 General Industrial; and 

» Option 4: Do Nothing 

The first two options presented in the regulatory changes are orientated around limiting 

subdivision and increasing the minimum lot size of land within the Three Ports SEPP area, 

rather than precluding certain types of development. It is understood that this approach seeks 

to reduce any potential loss of functional land for freight and container uses which require 

larger parcels of land and is supported.  

The third option is of greater significance to the current and ongoing operations of the Orora 

Paper Mill located at 1891 Botany Road, Matraville, which lies within the Three Ports SEPP area. 

This option seeks to restrict permissible land uses in the IN1 General Industrial Zone. The land 

use table would be amended to be limited to container storage and Port related uses and other 

ancillary uses so as not to affect the operations of the Port.  

Currently, the IN1 General Industrial zone permits uses reflected in Table 1, previously 

discussed in Point 1 above. The existing use as a General industry is compatible with the 

permitted uses in the IN1 zone pursuant to the Three Ports SEPP. 

This highly restrictive approach would mean that existing uses can continue unaffected with 

minor expansions/alterations permissible, but any changes to the land use would not be 

permissible unless it was for a port related use. This would significantly disadvantage existing 

and established operators within the Port area. Although uses of some operators such as the 

Orora Paper Mill do not strictly fall into “Port related” land use categories such as freight 

transport facilities, these business are value adding to the operations of Sydney Port, such as 

Orora’s significant contribution to the exportation economy. Accordingly, Option 3 would 

effectively defeat the broader objectives of the Three Ports SEPP amendments.  

Moreover, restricting industrial land uses to “Port related uses” only would also contravene the 

“retain and manage” approach for industrial land pursuant to the Greater Sydney Region Plan 

and the Eastern City District Plan, where it would reduce industrial land uses rather than retain 

and manage them. This planning priority has been endorsed through the Greater Sydney 

Commission’s Information Note – SP2018-1 Industrial and Urban Services Land (Retain and 

Manage) – Transitional Arrangements (Attachment 1). The approach would also contravene 

Objective 16 of the Region Plan, which seeks to ensure freight and logistics networks are 

competitive and efficient, synonymous to our point in the paragraph above. 

The preferred method to protect land for freight and container uses would be application of 

either Options 1, 2 or 4. Options 1 and 2 meet the objectives of the proposed amendment 

whilst ensuring the continuation of existing and future industrial uses which contribute to 

ensuring that operations at Sydney Port are competitive and efficient.  
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Option 4 to maintain the “status quo” will result in little autonomy for the consent authority in 

terms of restricting the subdivision of industrial land, however will have a lesser impact on the 
operations of existing and future industrial uses. 

 

Summary of concerns  

We have examined the documentation provided on the Department of Planning and 

Environments’ website, including the Explanation of Intended Effect dated September 2018, 
and wish to make a submission in relation to the proposed amendments put forward, 

summarised as follows; 

Proposal to include land near Wentworth Avenue, Botany in the Three Ports 
SEPP 

» Rezoning the site at Wentworth Avenue, Botany from IN2 Light Industrial to IN1 General 

Industrial would result in a more intensified form of industrial zoning. This will have a 

detrimental impact on the operations of the current businesses and residential 

developments in the area, including increase in noise and vibration, fumes and odour, 

increase in traffic volumes and reduction in surrounding air quality.   

» The proposal to include the land in the Three Ports SEPP is supported, however it is 

recommended that IN2 Light Industrial zoning be introduced into the Three Ports SEPP, 

with the permissible uses under the BBLEP 2013 directly translated.  

Protecting land at Port Botany for freight and container uses 

» Option 3 which seeks to restrict permissible land uses in the IN1 General Industrial Zone is 

strongly opposed. This would significantly disadvantage existing and established operators 

within the Port area. Applying further restraint on existing and precluding future industrial 

land uses which are value adding to the operations of Sydney Port, would effectively 

defeat the broader objectives of the Three Ports SEPP amendments. 

» It is considered that Options 1 and 2 meet the objectives of the proposed amendment 

whilst ensuring the continuation of existing and future industrial uses which contribute to 

ensuring that operations at Sydney Port are competitive and efficient. Option 4 to maintain 

the “status quo” will result in little autonomy for the consent authority in terms of 

restricting the subdivision of industrial land, however will have a lesser impact on the 

operations of existing and future industrial uses.  
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Finally, we thank the DPE for the opportunity to lodge this submission and contribute to the 

Three Ports SEPP amendments. We trust that DPE will take these land use planning issues into 

consideration when determining how the proposed amendments are to be incorporated into the 

Three Ports SEPP 

You are welcome to contact me on (02) 9387 2600 if you wish to discuss our submission 

further. 

 

Yours sincerely 

 
 

Linda Rodriguez 

Project Manager - Urban and Regional Planning 

linda.rodriguez@elton.com.au 
 
Attachment: 

1. Greater Sydney Commission’s Information Note – SP2018-1 Industrial and Urban 

Services Land (Retain and Manage) – Transitional Arrangements 
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Related PS-12-006 
 

Independent reviews of plan making 
decisions 

 
The purpose of this circular is to advise councils and the public about changes to the independent review 
processes related to plan-making decisions under Part 3 of the Environmental Planning and Assessment Act 1979. 
 
 
Introduction 
 
The Department has revised the rezoning review 
process (formerly pre-Gateway review) to increase 
independence and transparency, and to focus reviews 
on a strengthened strategic merit test. 
 
This circular replaces Planning Circular PS 12-006 
and provides updates and advice in relation to 
changes on allowing for independent reviews of some 
council and Departmental decisions in the plan making 
process under Part 3 of the Environmental Planning 
and Assessment Act 1979 (the EP&A Act). 
 
Independent reviews 
 
There are two administrative review processes 
available in the plan making process: 
 
 

Rezoning Reviews – which may be requested by a 
proponent before a planning proposal has been 
submitted to the Department for a Gateway 
determination. These reviews are carried out by 
Planning Panels or the Planning Assessment 
Commission (the Commission) for the City of Sydney; 
and 
 

Gateway Reviews – which may be requested by a 
council or proponent following a Gateway 
determination. These reviews are informed by advice 
from the Commission for proposals that relate to land 
within the Greater Sydney Region or Planning Panels 
for all proposals that relate to areas outside of the 
Greater Sydney Region. 
 
These reviews will allow councils and proponents to 
have decisions in relation to proposed amendments 
to LEPs reconsidered, by providing an opportunity 
for an independent body to give advice on such     
proposals. 
 
 

Rezoning Review 
 

If a proponent (e.g. developer, landowner) has 
requested that a council prepare a planning 
proposal for a proposed instrument, the proponent 
may ask for a rezoning review if: 
 

A. the council has notified the proponent that 
the request to prepare a planning proposal 
is not supported, or 

 

B. the council has failed to indicate its support 
90 days after the proponent submitted a 
request, accompanied by the required 
information, or has failed to submit a 
planning proposal for a Gateway 
determination within a reasonable time 
after the council has indicated its support. 

 
The Regulation requires councils to notify a proponent 
when the council determines that it will not support a 
request to prepare a planning proposal. The proponent 
of the proposed instrument then has 42 days to 
request that the relevant Planning Panel or the 
Commission review the proposal.  
 
Where a council has not made a determination after 90 
days, the proponent may request a review any time 
after the 90 days has lapsed. Where a council has 
made a decision to prepare a planning proposal or 
subsequently does so after the 90 days, there is an 
expectation that a planning proposal would be 
submitted for a Gateway determination no more than 
42 days after this decision.  
 
A proponent should contact the Department’s regional 
office to discuss the opportunity for seeking a rezoning 
review if there are significant delays between a council 
making a determination and submitting a planning 
proposal for a Gateway determination.  
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A guide to preparing local environmental plans sets out 
lodgement requirements, including fees and 
information a proponent must provide to the 
Department in order for a review to be undertaken.  
Only the same application that was initially presented 
to the council by the proponent will be reviewed by the 
Planning Panel or Commission. 
 
Review and determination 
 

The relevant Planning Panel or Commission will 
undertake a strategic and site-specific merit 
assessment of rezoning review proposals.  
 

The Planning Panel or Commission will determine 
whether or not to recommend that a proposal should 
be submitted for a determination under section 56 of 
the Act (Gateway determination). 
 

The key factor in determining whether a proposal 
should proceed to a Gateway determination should be 
its strategic merit.  The Department has strengthened 
the Strategic Merit Test and proposals will now be 
assessed to determine if they are: 
 

• consistent with the relevant regional 
plan outside of the Greater Sydney 
Region, the relevant district plan within 
the Greater Sydney Region, or 
corridor/precinct plans applying to the 
site, including any draft regional, 
district or corridor/precinct plans 
released for public comment; or 

 
• consistent with a relevant local 

strategy that has been endorsed by 
the Department; or 

 
• responding to a change in 

circumstances, such as the investment 
in new infrastructure or changing 
demographic trends that have not 
been recognized by existing planning 
controls. 

 
A proposal that seeks to amend controls that are less 
than 5 years old will only be considered where it 
clearly meets the Strategic Merit Test. 
 
Note: A draft regional plan outside of the Greater 
Sydney Region, draft district plan within the Greater 
Sydney Region or draft corridor/precinct plan that has 
been released for public comment by the Minister for 
Planning, Greater Sydney Commission or Department 
of Planning and Environment does not form the basis 
for the Strategic Merit Test where the Minister for 
Planning, Greater Sydney Commission or Department 
of Planning and Environment announces that there is 
to be another exhibition of, or it is not proposed to 
finalise, that draft regional, district or corridor/precinct 
plan. 
 
Having met the Strategic Merit Test, the relevant 
Planning Panel or the Commission must then 
determine if the proposal has site-specific merit, 
having regard to: 
 

• the natural environment (including 
known significant environmental 
values, resources or hazards); 

 
• the existing uses, approved uses and 

likely future uses of land in the vicinity 
of the land subject to the proposal; and 

 
• the services and infrastructure that are 

or will be available to meet the 
demands arising from the proposal 
and any proposed financial 
arrangements for infrastructure 
provision. 

 
Proposals that do not reasonably meet the 
assessment criteria above in the opinion of the 
Planning Panel or Commission will not be able to 
proceed to a Gateway determination. 
 
If the Planning Panel or Commission determines that 
a proposal should proceed to a Gateway 
determination, councils will be provided the 
opportunity of accepting the relevant planning 
authority role.  If the council does not accept the role 
within 42 days an alternate relevant planning authority 
will be appointed.  
 
The Minister for Planning has delegated authority to a 
Joint Regional Planning Panel to direct itself to be the 
relevant planning authority where a proposal has been 
subject to a rezoning review and the council has not 
accepted this role. It is intended that the GSC will 
issue the same delegated authority to Sydney 
Planning Panels, once established. Following a 
rezoning review within the City of Sydney, if the 
Council has not accepted the role, the Secretary of the 
Department can be directed to be the relevant planning 
authority to prepare the planning proposal. 
 

For proposals that are to proceed to a Gateway 
determination, further work may still be required by 
the proponent or the relevant planning authority 
before a planning proposal can be submitted for a 
Gateway determination. Where a Council accepts 
the role of Relevant planning authority it will have 42 
days to submit a planning proposal to the 
Department for a Gateway determination or an 
alternate relevant planning authority will be 
appointed. 
 
Further information and guidance regarding the 
delegations for Planning Panels and the Commission 
is described in Planning Circular PS 16-005. 
 
Current Pre-Gateway reviews 
 

Any request currently being processed or those 
proposals submitted prior to the review being 
finalised will continue to follow the current pre-
Gateway review process. 
 
Proponents do have the opportunity to transition the 
current review into the Rezoning Review process. 
Proponents should contact the Department’s 
Regional Offices for assistance. 
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Gateway review 
 

A council, when it is the relevant planning authority 
for a proposal, or proponent may request the 
Minister (or delegate) or the Greater Sydney 
Commission to alter a Gateway determination, 
when a Gateway determination is made that: 
 

• the planning proposal should not proceed 
 

• the planning proposal should be resubmitted 
to the Gateway, or 

 

• imposes requirements (other than 
consultation requirements) or makes 
variations to the proposal that the council or 
proponent thinks should be reconsidered.  

If the Gateway determination is either to not 
proceed or to resubmit the planning proposal, the 
council or proponent has 42 days from being 
notified by the Department or the Greater Sydney 
Commission to request a review. 
 

If the Gateway determination is to proceed with the 
planning proposal but imposes conditions that the 
council or proponent considers inappropriate, the 
council or proponent has 14 days from being 
notified by the Department or the Greater Sydney 
Commission to indicate their intent to request a 
review. The council or proponent would then have 
42 days to formally apply for a Gateway review. 
 

A guide to preparing local environmental plans sets 
out lodgement requirements, including information the 
council or proponent must provide for a Gateway 
review to be undertaken. 
 
Separate to the formal Gateway review process 
outlined above, a council, when it is the relevant 
planning authority for a proposal, may at any time 
request that the Gateway determination be 
reconsidered and reissued. Councils should contact 
the Department’s regional team to discuss any 
concerns about the Gateway determination before 
deciding to request a formal review. For some routine 
matters, a Gateway determination may be altered 
without the need for a formal review. 
 
Review and determination 
 

The Planning Panels or Commission will provide 
advice on whether the original Gateway 
determination should be altered, giving consideration 
to the council or proponent’s submission and the 
reasons given for the original Gateway 
determination. 
 

The Minister/Greater Sydney Commission’s final 
decision on whether to alter the Gateway 
determination will be informed by this advice, and 
the views of the council and proponent. 
 
Further information 
 

A guide to preparing local environmental 
plans provides advice on the various stages in 
the plan making process including details of the 

stages and application requirements for rezoning 
reviews and the review of Gateway 
determinations. 
 

A guide to preparing planning proposals, issued 
under section 55(3) of the Act, provides advice on 
the preparation and content of planning proposals. 
 
Copies of the Environmental Planning and 
Assessment Act 1979, Greater Sydney 
Commission Act 2015, and Environmental Planning 
and Assessment Regulation 2000 are available 
online at legislation.nsw.gov.au.  
 
Copies of A guide to preparing local environmental 
plans and A guide to preparing planning proposals 
are available on the Department’s website 
planning.nsw.gov.au. 
 
The Department’s fact sheet, “Commencement of 
the Greater Sydney Commission Act 2015 and 
what it means for councils is available on the 
Greater Sydney Commission’s website 
gsc.nsw.gov.au 
 
The Department has developed a number of 
template documents to assist councils preparing 
delegated LEPs. Councils will be able to access 
these templates and use them to ensure that the 
key statutory requirements of the plan-making 
process have been complied with. These templates 
are available for download from the Department’s 
website at 
planning.nsw.gov.au/Plans-for-Your-Area/Local-
Planning-and-Zoning/The-Gateway-Process 
 
For further information please contact the 
Department of Planning & Environment’s 
information centre on 1300 305 695. 
Department of Planning & Environment circulars 
are available from planning.nsw.gov.au/circulars 
 
 

Authorised by: 
 
 
Carolyn McNally 
Secretary 
 

Important note: This circular does not constitute legal advice. Users 
are advised to seek professional advice and refer to the relevant 
legislation, as necessary, before taking action in relation to any 
matters covered by this circular.  
 
© State of New South Wales through the Department of Planning 
and Environment planning.nsw.gov.au 
 
Disclaimer: While every reasonable effort has been made to ensure 
that this document is correct at the time of publication, the State of 
New South Wales, its agencies and employees, disclaim any and all 
liability to any person in respect of anything or the consequences of 
anything done or omitted to be done in reliance upon the whole or 
any part of this document. 


